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ªWith the majority of those that end up becoming crimin als, from young o•enders on up, it 
happens because of a lot of hurts that have happened to them in their lives, and then they end 
up taking it out on others. And if you don't deal with  the person and their internal problems 
and help them overcome them, they become worse. And if you warehouse them, well, you're 
warehousing the problems for X-numbers of years and then bringing them back into society 
worse o•, and then it doesn't change anything. It's a vicious circle.º 2

Jim Cavanagh, former inmate and subsequently director Kingston Chapter of Prison Fellowship, Canada.

result, high rates of recidivism seem inevitable. Prison is 

not working well for society placing a huge cost burden 

on taxpayers who often receives ªup-skilledº rather than 

reformed criminals for their money.

!ese familiar and well-rehearsed criticisms often spark 

debate over which alternatives to traditional sentencing 

and imprisonment approaches should be adopted. !e 

Youth Court has a unique approach to o"ending and its 

processes and experience could prove instructive for 

the adult courts. Some of these alternative approaches 

are already in evidence in the adult courts but in many 

cases they are not mainstreamed or integral to the adult 

court process.

!e Youth Court views imprisonment as an absolute last 

resort. Further, every e"ort is made to keep young people 

out of the criminal justice system. And the system seeks 

to acknowledge any needs a young person may have 

alongside holding that person accountable for their 

I mprisonment is an ine"ective# ±2 but sometimes 

necessary ± response to crime. Although o"enders 

often have complex problems including mental 

health issues or drug addictions, prison is a blunt 

instrument that is used, not in response to o"enders' 

needs, but in response to the seriousness of particular 

crimes or o"enders. !e focus is on deterrence 

(general and speci®c), public safety and protection and 

retribution. Consequently, although much good work is 

done to assist prisoners, in practice rehabilitation is a 

secondary goal and is often too little, too late. Further, 

rehabilitation is generally under-resourced and, as a 
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crime.3 !e youth justice system is founded upon a set 

of principles in the Children Young Persons and !eir 

Families Act 1989 (ªCYPF Actº), two of which explicitly 

mention using custodial sanctions as a last resort.4 

!ese principles were revolutionary when the CYPF Act 

was passed in 1989 and its alternative procedures such 

as diversion and various supervision orders have meant 

that imprisonment rates, and indeed charging rates in 

the Youth Court, have dropped signi®cantly. !e drop 

in custodial sentences since 1989 is shown in the graph 

below.5

!us, imprisonment is used far less frequently than it was 

prior to 1989 and far less frequently than it is in the adult 

system. Despite this drop in sentences of imprisonment, 

o"ending rates for young people have been stable over 

the last six to eight years and have actually fallen in the 

last year.6 !is paper will analyse why it is important 

that the Youth Court o"ers alternatives to imprisonment 

for young people, what those alternatives are, and will 

assess the success of this system in implementing those 

alternatives. In concluding that these alternatives have 
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successfully diverted many young people away from 

criminal careers, this paper will ask whether these 

alternatives could be used more frequently in the adult 

courts with similar positive e"ects. It is stressed that 

this paper is restricted to young people in custody as 

a result of a sentence of imprisonment or a Youth 

Court Supervision with Residence order (as opposed to 

those young people on custodial remand, pending ®nal 

determination of their charges).
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Children whose lives have been damaged and 

dis®gured by disadvantage, neglect and abuse 

are the very children who occupy the juvenile 

remand wings of our prisons. !ese are the 

children for whom the fabric of life invariably 

stretches across poverty; family discord; public 

care; drug and alcohol abuse; mental distress; 

ill-health; emotional, physical and sexual abuse; 

self-harm; homelessness; isolation; loneliness; 

circumscribed educational and employment 

opportunities and the most pressing sense of 

distress and alienation.7
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Imprisonment alone is a particularly poor response to 

youth crime. !ere are numerous negative psychological 

and behavioural consequences for young people who are 

imprisoned as adults, and with adult o"enders.8 While 

adults adapt to the custodial system, children and young 

persons may be adopted by it.9 Marginalised youth 

may learn to ®t into the prison culture in the way they 

would ®t into a family culture and continue to use that 

culture's norms upon release. Stealing another person's 

shoes, violence, or joining a gang, are normal behaviours 

from the viewpoint of a ªcustody cultureº which prizes 

power, status and indi"erence to the predicament of the 

other person.10

Although young people might be adopted by the custody 

culture, some ®nd it is every bit as dysfunctional as 

their ªbirthº families. Young inmates may experience 

intimidation and bullying by older inmates.11 Verbal, 

physical, sexual and emotional abuse is particularly likely 

for those incarcerated for the ®rst time, those who are 

small, from a middle class background, are e"eminate 

in behaviour or lack ªstreetwiseº knowledge.12 Further, 

juveniles in adult prisons are at greater risk of suicide.13

Young people do not have the same developmental 

level of cognitive or psychological maturity as adults.14 

!ey are more vulnerable to provocation, duress or 

threatening behaviour and are particularly in¯uenced by 

peer approval and fear or rejection.15 !us, young people 

are more likely to react unlawfully to a threatening or 
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provocative situation and, once in prison, are more likely 

to be negatively in¯uenced by its ªcustody cultureº. It is 

little surprise, then, that incarcerated youth are at high 

risk of serious re-o"ending.16

In Roper v Simmons17 the United States Supreme Court 

recognised that punishing young people as adults 

through the death penalty was unconstitutional on a 

number of grounds including the fact that young people 

are immature, are particularly susceptible to negative 

in¯uences and their character is not as well formed as 

that of an adult. !e Court considered that, from a moral 

standpoint, it would be misguided to equate the failings 

of a minor with those of an adult, because there is a 

greater possibility that a minor's character de®ciencies 

will be reformed.18

Although the Department of Corrections in New 

Zealand provides four separate, specialist Youth 

Units to incarcerate vulnerable young o"enders, it is 

preferable for such o"enders to be kept out of prison 

altogether unless their incarceration is necessary for the 

community's protection or because their o"ending is so 

serious, no other response is appropriate. !e bene®ts 

of incarceration do not outweigh the disadvantages and 

an adult jail is not a su$ciently rehabilitative option for 

youth19 even though these specialist units may include 

rehabilitative programmes, counselling and vocational 

training.

!e majority of young people will grow out of o"ending 

if they are kept away from the criminal justice system, 

are made accountable for their crimes and are given 

the right support. !ese, then, are some of the reasons 

the Youth Court is statutorily directed to avoid, if at all 

possible, sending young people to prison.
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Rates of imprisonment of young people plummeted 

after the introduction of the Children, Young Persons 

and !eir Families Act in 1989. Since that time relatively 

few young people have been dealt with through the 

use of convictions in the District and High Court and 

sentences of penal custody.20 !e Youth Court cannot 

sentence young people to imprisonment but can convict 

and transfer them to the District Court where they may 

receive a sentence of imprisonment21 or, for certain 

o"ences, the Youth Court may conduct a preliminary 

hearing and then send the matter o" to a superior Court 

for hearing and sentence. !e following table shows how 

many young people, who initially appeared in the Youth 

Court in one of these ways, were subsequently given a 

sentence of imprisonment by the District Court or High 

Court.
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!us, only about 50 sentences of imprisonment are 

imposed on young people whose case originated in the 

Youth Court each year. !is contrasts with the United 

Kingdom where there has been a sharp increase in 

the number of young people being imprisoned. On 31 

January 2003 there were 2,890 young people under 18 in 
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prison in England and Wales ± more than twice as many 

as 10 years before this date.22

Similarly, the Youth Court does not follow the trend 

in the New Zealand adult courts where imprisonment 

is also being used more frequently. And its ªstanceº, 

as statutorily directed, is contrary to some views 

commonly espoused in the media and by members of 

the public that there is a greater need to ªget toughº on 

crime.23 !at is not to say that youth crime should not 

be, and is not, taken seriously, or that there should not 

be prompt and ®rm responses. But it is to emphasise 

that relative to the adult courts, imprisonment is rarely 

used. !is is for the following reasons:

¯ Youth justice decisions must be guided by 

youth justice principles in the CYPF Act 

(outlined below) and these encourage the use 

of alternatives to imprisonment. !is ensures 

that the vast majority of youth o"ending is 

dealt with by Police diversion and community 

based alternative action, and stays away from 

the criminal justice system.

¯ Where a matter is initially heard in the Youth 

Court, or where Youth Court jurisdiction is 

o"ered it is less likely that the defendant will 

receive a sentence of imprisonment ± even if the 

o"ence is very serious. !e young person must 

®rst receive a s283(o) conviction and transfer to 

the District Court and s283(o) sentences may 

only be handed down where the young person 

is aged 15 or over and:24

·  the o"ence is purely indictable; or

· the nature or circumstances of the o"ence 

are such that if the young person were 

an adult and had been convicted of the 

o"ence in a court other than a Youth 

Court, a sentence of imprisonment would 

be required; or

· the court is satis®ed that, because of the 

special circumstances of the o"ence or of 

the o"ender, any order of a non-custodial 

nature would be clearly inadequate.
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¯ Section 18(1) of the Sentencing Act 2002 limits 

prison sentences for young people under 17 

years of age. It states:

18 Limitation on imprisonment of person 

under 17 years

(1) No court may impose a sentence of 

imprisonment on an o"ender in respect 

of a particular o"ence, other than a purely 

indictable o"ence, if, at the time of the 

commission of the o"ence, the o"ender 

was under the age of 17 years.

It should also be noted that a child or young person 

serving a sentence of imprisonment may serve that 

sentence in a prison or in any residence approved by the 

chief executive of Child, Youth and Family Services.25 

!ere is no requirement or statutory direction towards 

either placement in prison or placement in a residence. 

Also, the Youth Court cannot currently remand young 

people to penal institutions.26 Of the young people 

sentenced to prison, only the six most vulnerable can 

be housed in the youth criminal justice unit attached 

to the CYFS Youth Justice Residence in Wiri. !e 

remainder, male and female, are placed in adult prisons 

in the following ways:
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¯ Male youth o!enders are placed in one of 

four youth units attached to prisons that are 

intended to house 17-20 year old males. !us, a 

14-year-old who does not qualify to be held in 

the youth criminal justice unit may be forced 

to share a facility with a 19-year-old. Specialist 

youth units operate at Hawke's Bay Regional 

Prison (28 beds), Waikeria Prison (35 beds), 

Rimutaka Prison (40 beds) and Christchurch 

Prison (40 beds) and there are plans to build 

more of these units.27

¯ Female youth o!enders are always placed in 

adult women's prisons as there are no female 

youth units. !is seems contrary to Article 

37(c) of the United Nations Convention on the 

Rights of the Child (ªUNCROCº) which states 

that children deprived of their liberty should be 

ªseparated from adults unless it is considered in 

the child's best interests not to do soº.

!is Article is further violated, at least in spirit,  by the 

all too common practice of keeping young people on 

remand in Police cells in New Zealand and often in close 

proximity to adult prisoners. However, the Corrections 

Act and Regulations require that, as far as practicable, 

inmates aged under 20 years should be kept separate 

from older inmates. Young inmates can mix with adult 

inmates if it is in their best interests or there is a lack 
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of suitable facilities to separate youth from adults.28 

UNCROC further provides that imprisonment must 

be in conformity with the law and that no child should 

be subjected to ªinhuman or degrading treatment or 

punishmentº.29
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(a) How the New Zealand Youth 
Justice System Works

!e New Zealand youth justice system operates primarily 

through its Youth Court. !e Youth Court is a crimina l 

Court and a division of the District Court dealing with 

ªyoung personsº, de®ned as unmarried people aged 14 

or over, but under 17 years.30 !e Youth Court can hear 

all criminal charges, excluding murder, manslaughter 

and some minor tra$c o"ences.31 !e Youth Court 

does not determine ªpurely indictableº charges where 

Youth Court jurisdiction is not o"ered or accepted, and 

cases (very rare) where a jury trial is elected. However, 

in these circumstances a preliminary hearing is held in 

the Youth Court. In practice, Youth Court jurisdiction 

is usually o"ered for ªpurely indictableº o"ences on 

the basis that if adult sentences, especially prison, are 

required the young person can later be convicted and 

transferred to the District Court for sentence. If the 

young person allegedly committed the o"ence after 

turning 17, the matter will be dealt with in the adult 

courts.

!e vast majority of youth o"ending in New Zealand is 

dealt with through Police diversion. About 76% of youth 

o"ending does not come to Youth Court and instead 

the young person receives a warning,32 formal Police 

caution,33 or community based ªalternative actionº.

Police deal with 44% of cases of youth o"ending by 

issuing a formal warning, then releasing the young 

person. !is is in keeping with the principle that young 

o"enders should be diverted from the formal justice 
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system wherever possible.34 It also re¯ects the relatively 

minor nature of most youth o"ending.

If a warning is insu$cient or inappropriate, then, given 

the statutory injunction in s208(a) of the CYPF Act not 

to issue criminal proceedings if there are alternative 

means of dealing with the matter and unless the public 

interest otherwise requires, the Police must consider 

a diversionary programme for the young person. 

Diversion/alternative action is usually locally based, 

often involves members of the community, and is 

overseen by the Police Youth Aid division.

!e limits of what may be used as a form of alternative 

action are the limits of the imaginations of those involved. 

!e best Police Youth Aid o$cers spend considerable 

time and e"ort tailoring solutions that satisfy victims, 

prevent re-o"ending and re-integrate young people into 

their communities.  Examples of the sort of measures 

taken might include:

A young person who has been involved in 

o"ending involving a motor vehicle may:

· agree to write a letter of apology/ªlife statementº 

to the victim (to be approved by Police before it 

is sent);

· make a reparation payment towards the repair 

of the victim's car; and

· take a defensive driving course (from which 

the young o"ender learns the value of working 

towards and achieving a goal).

A young person who, along with other young 

people, steals from someone's home while 

under the in¯uence of alcohol may agree to:

· listen to the victim's account of how the o"ence 

a"ected him or her (where victims are willing 

to participate in this way, confronting a young 

person with the personal e"ects of his or her 

actions can have a profound and lasting impact, 

and often leads to acceptance of responsibility 

and remorse, which are the ®rst steps towards 

a future without further o"ending);

· return any stolen property still in his or her 

possession, or help the Police to recover it;

· attend a programme for alcohol addiction (if 

this was a relevant factor); and
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· produce a school project on how alcohol a"ects 

a person's body and judgement.

If the Police wish to charge a young person who has not 

been arrested, a ªpre-chargeº Family Group Conference 

(ªFGCº) must be convened to consider the matter. About 

8% of all o"ending is dealt with in this way. Usually such 

an FGC will recommend a voluntary plan for the young 

person to undertake. If it is satisfactorily completed this 

will usually be the end of the matter.

Only a small percentage of youth o"ending (slightly 

more than 16%), is actually heard in the Youth Court, 

and a smaller percentage again is heard in the adult 

courts. In 2003, 83.9% of this small percentage of cases 

against young people laid in the Youth Court were 

disposed of in the Youth Court and 16.1% were ®nally 

disposed of in the District Court or High Court.35

When a charge is laid in the Youth Court, the young 

person is required to indicate whether the charge is 

ªdeniedº or ªnot deniedº:

¯ Denied: If a charge is denied, the matter is the 

subject of a defended hearing, conducted in the 

normal adversarial manner, as for adults, under 

the provisions of the Summary Proceedings 

Act 1957. If the charge is ªprovedº in the Youth 

Court, then an FGC must be convened to 

consider sentencing options. !e Youth Court 

will impose one of the formal orders set out in 

section 283 of the CYPF Act or, in some cases 

may grant an absolute discharge under section 

282 of the CYPF Act, whereby the Information 

is deemed never to have been laid.

¯ Not Denied: If the charge is ªnot deniedº then 

an FGC must be convened. Around 98% of 

charges are ªnot deniedº. If the charge is 

ªadmittedº at the FGC, then the conference will 

usually formulate a plan for the young person 

to undertake. !e plan should address both the 

ªdeedº and the ªneedº. !at is, the young person 

should be held accountable for the o"ending 

but a comprehensive, rehabilitative plan should 

also be formulated to prevent further o"ending 

and to allow the young person to develop 

in a socially bene®cial way without further 

o"ending.36
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!e plan will then be presented to the Youth Court, 

which in about 95% of the cases is accepted, and the case 

is adjourned for the plan to be completed. If the plan is 

satisfactorily completed then the young person is often 

absolutely discharged.

Sometimes the FGC may recommend formal orders 

being made under section 283 of the Act, or on occasions, 

such formal orders are necessary because of the young 

person's failure or inability to complete an agreed 

FGC plan. A Court-ordered FGC may recommend, in 

addition to any other recommendations, that a formal 

Police caution be given to the young person.

A young person appearing before the Youth Court may 

®nd themselves in custody in one of the following ways:

(a) !ey may be remanded in the custody of the 

CYFS chief executive, Iwi Social Service or 

Cultural Social Service pending hearing in the 

Youth Court.37

(b) !e young person may be remanded to a police 

cell, when they are at risk of becoming violent 

or absconding and there are insu$cient beds 

available in a youth justice residence;38

(c) !rough the imposition of a Supervision with 

Residence order;39

(d) By being convicted and transferred to the 

District Court by the Youth Court. A sentence of 

up to ®ve years imprisonment may be imposed 

on a young person in the District Court;40

(e) After a preliminary hearing in the Youth Court 

on purely indictable charges, if Youth Court 

jurisdiction is not o"ered or accepted, or the 

young person elects jury trial, they are then 

remanded to the District Court or High Court, 

as appropriate, for trial or sentence.41 !e higher 

Court may subsequently impose a sentence of 

imprisonment upon conviction.
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(b) Youth Justice Principles

As noted, imprisonment is an absolute last resort in the 

Youth Court. !is principle is statutorily mandated in 

section 208 of the CYPF Act where the principles that 

guide the exercise of any power under the youth justice 

provisions of that Act are listed. Section 208(d) reads:

!e principle that a child or young person 

who commits an o"ence should be kept in the 

community so far as that is practicable and 

consonant with the need to ensure the safety of 

the public  (emphasis added)

!is principle is in line with Article 37(b) of the 

United Nations Convention on the Rights of the Child 

(ªUNCROCº) which states that:

No child shall be deprived of his or her liberty 

unlawfully or arbitrarily. !e arrest, detention 

or imprisonment of a child shall be in 

conformity with the law and shall be used only 

as a measure of last resort and for the shortest 

appropriate period of time  (emphasis added)

Further, any sanction imposed on a child or young 

person who commits an o"ence should:42

(i)  Take the form most likely to maintain 

and promote the development of the child 

or young person within his or her family, 

whanau, hapu, and family group; and

(ii)  Take the least restrictive form that 

is appropriate in the circumstances  

(emphasis added)

Other key principles in the CYPF Act stress the 

importance of diverting as many young people as 

possible away from the criminal justice process. !e 

®rst principle in section 208 emphasises the importance 

of:43

(a)  !e principle that, unless the public interest 

requires otherwise, criminal proceedings 

should not be instituted against a child 

or young person if there is an alternative 

means of dealing with the matter

Further principles promote diversion away from the 

criminal justice process by stating that criminal 

proceedings should not be used solely to access welfare 
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assistance for the child or young person,44 and that 

responses should strengthen families and assist them in 

developing their own means of dealing with o"ending 

by their young people.45

(c) Youth Court Alternatives to 
Imprisonment

(i) Alternative Intervention

In keeping with the CYPF Act principle that ª . . . 

unless the public interest requires otherwise, criminal 

proceedings should not be instituted against a child 

or young person if there is an alternative means of 

dealing with the matterº,46 there are three levels of 

formal alternative intervention. !ese are noted above 

in paragraph (a) but are described in more detail in this 

section:

1. Warning: often given by the attending o$cer 

and followed up by a letter from the Youth Aid 

O$cer acknowledging the warning.

2. Alternative Action: a diversion plan put in place 

by the Youth Aid O$cer that may include an 

apology, reparation and/or community work. 

Initiatives are locally based, draw on community 

strengths, and are often very creative plans 

or programmes that directly respond to local 

youth o"ending.47

3. Family Group Conference: for o"ending that 

cannot be dealt with by way of warning or 

diversion and where Police intend to lay a 

charge and there has been no arrest. About 

one third of the 8,000 FGCs held annually are 

of this type ± they are known as ªintention to 

chargeº FGCs.

It should be stressed that only the most serious youth 

o"enders come before the Youth Court and well over 

half of these receive an absolute discharge, usually after 

completing a Family Group Conference plan, or the 

case against them is not proved.
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(ii) Family Group Conferencing

Family Group Conferences are a vitally important 

feature of the New Zealand youth justice process. 

!ey have rightly been described as the ªjewel in the 

Crownº of the system.49 !ey provide an opportunity 

for the o"ender, their family, the Police and the victim 

to meet and, assisted by a Youth Justice Co-ordinator, 

decide how the young person can be made accountable 

for their crime and how the young person's needs, if 

any, may be met. FGCs emphasise accountability and 

family involvement in the resolution of a young person's 

o"ending. !e number of FGCs held has remained stable 

over most of the last decade but rose by more than a 

thousand to 7,552 between 2002/2003 and 2003/2004.

(iii) Imposition of Youth Court 
Orders a last resort

Of the cases that come to Youth Court, most do not 

receive formal orders. !e usual course is for a plan to 

be formulated at Family Group Conference and, if this 

plan is successfully completed, the young person may 
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receive a complete discharge and leave the Court with 

no criminal record.50

(iv) Supervision with Activity

If a case is proven against a young person the Youth 

Court may impose a range of orders including reparation, 

community work and ®nes.51 Supervision, Supervision 

with Activity and Supervision with Residence are three 

other orders open to the Youth Court.52 Critics have 

argued that too little use is being made of the Supervision 

with Activity Order 53 while the custodial Supervision 

with Residence Order is over-used.54 Supervision with 

Activity involves three months of supervision during 

which the young person must attend and undertake a 

speci®ed programme or activity. !e three months may 

be followed by a further period of supervision for up 

to three months.55 Plans may be detailed and tailored 

to ®t the speci®c needs of a particular young person. 
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Social Worker, Bobby Bryan, reports that in the early 

1990s multiple programmes existed in which young 

people could carry out their Supervision with Activity 

Order.56 Young people discovered a sense of pride from 

learning skills. But today, due to a lack of resources, 

the Supervision with Activity Order has become a 

rarity while there has been relatively greater use of the 

Supervision with Residence Order.

(iv) Supervision with Residence

!e Supervision with Residence57 order places a young 

person in the custody of the chief executive of Child, 

Youth and Family Services for three months and after 

this order is completed, a period of up to six months 

supervision follows. Young people receiving such an 

order are usually placed in one of three Youth Justice 

Residences. !e average length of stay on Supervision 

with Residence Orders is approximately 62 days (the 

average stay on remand is approximately 45 days).58 

In 2004, 449 Supervision with Residence orders were 

made against young people and in 2005 the ®gure was 

410 such orders. If these ®gures are added to those for 

imprisonment, it can be concluded there are now more 

than 460 custodial sentences handed down to people 

aged 14 to 16 at the time of their o"ending in New 

Zealand each year.

It is di$cult to know whether this signals an increasing 

trend in the use of Supervision with Residence as 

prior to 2004, Law Enforcement System data did not 

distinguish between the three types of supervision order. 

Consequently, only ®gures for all types of supervision 

combined ± including Supervision with Residence and 

Supervision with Activity orders ± are available for 

these earlier dates:
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!e proportion of proved cases resulting in a Youth 

Court supervision order has increased since 1997, from 

32% of cases to 38% of cases in 2003.59

Supervision with Residence is the harshest penalty 

available to the Youth Court and, as it deals with only 

the most serious youth o"enders, young people on 

Supervision with Residence are the small but di$cult 

group of young o"enders who require intensive and 

careful intervention. However, Child, Youth and Family 

Service's Review of the Residential Strategy published 

in June 2004 stated that there was a need for a greater 

therapeutic focus in the residences to assist young people, 

rather than merely containing them. Also concerning is 

the bed shortage in the youth justice residences that saw 

the Residential Strategy Review recommend a further 15 

to 20 beds be made available for youth justice purposes 

in the central North Island. As noted, the dearth of beds 

in the residences has meant that many young people have 

been remanded to Police cells, without proper sanitation, 

food or visitation facilities, in solitary con®nement but 

often in close proximity to adult o"enders.

!e focus on containment and the fact that a young 

person may be sent to a residence a long distance away 

from their family is concerning.
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Despite little use being made of imprisonment in the 

case of youth o"enders, o"ending by under-17 year olds 

has only increased a small amount each year over the 

last six years. And under-17 year olds have remained at 

about 22% of the total number of apprehended o"enders 

± thus youth o"ending did not increase at any greater rate 
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than adult o"ending. Although there was a signi®cant 

increase in youth o"ending statistics in the ®rst half of 

the 1990s, most categories, such as apprehension rates 

and the number of charges processed in the Youth Court, 

have been stable since about 1998. Despite an increase 

in the population, the number of cases ®nalised in the 

Youth Court has declined over recent years.

Further, the majority of youth crimes are not serious in 

nature. In a 2000/2001 study, Police described almost 

half of youth o"ences as ªof minimum seriousnessº. 

Violence only ®gures in about 10% of o"ences involving 

young people and the majority of o"ences are petty 

dishonesty or property o"ences.

!is would suggest that the Youth Court alternatives 

have been successful ± the Youth Court works to 

divert the majority of young o"enders away from the 

criminal justice system and most take the opportunity 

to maintain a clean record and age out of o"ending by 

their early twenties. !e small hard-core group of 5-15% 

of o"enders, sometimes called ªearly onset o"endersº60 

pose a greater challenge to the system and it is more 

di$cult to steer them away from a life of crime. But no 

system in the world has had great success with these 

di$cult youth. !ey are typi®ed by backgrounds of 

poverty, abuse, drug and alcohol problems, mental 

health issues, educational disengagement, and are 

considered by some to be hard-wired for a life of crime 

by the end of their preschool years.
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A consideration of Youth Court views of sentencing 

and imprisonment and whether they should be used 

in the adult court context must be grounded in an 

understanding that young people are di"erent to 

adults. Youth Court processes take account of the fact 

that young people are immature, easily in¯uenced and 

more likely to make poor choices, but also are more 

likely to reform given the proper assistance. Despite 

the peculiar position of young people, the adult courts 

have started to learn some of the Youth Court's ªnew 

tricksº. In fact, the Youth Court since 1989 has been 

a fertile source of new approaches to adult o"ending. 
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All Youth Court Judges are District Court Judges, and 

many have brought Youth Court approaches directly 

or indirectly into the adult court. In this way there has 

been signi®cant cross-pollination from the Youth Court 

to the adult courts. !e in¯uence of the Youth Court 

and Youth Court Judges should not be downplayed, but 

arguably the cross-pollination process has not gone far 

enough.

(a) Similarity of Youth Court 
and Adult Court Sentencing 
Principles

When the Sentencing Act 2002 (ªSAº) principles are 

compared with the principles in section 4, 5 and 208 of 

the CYPF Act there are some striking similarities. For 

example, a purpose of sentencing noted in the SA ªis 

to hold the o"ender accountable for harm done to the 

victim and the community by the o"endingº. Section 

4(f) of the CYPF Act states than an object of that Act 

is to hold children and young people accountable for 

their crimes. However, the CYPF Act goes further and 

adds that young people must be dealt with in a way ªthat 

acknowledges their needs and that will give them the 

opportunity to develop in responsible, bene®cial, and 

socially acceptable waysº61 (emphasis added).

Other objects of the SA such as to provide for the interests 

of the victim of the o"ence,62 to provide reparation 

for harm done by the o"ending, and to assist in the 

o"ender's rehabilitation and reintegration63 also have 

parallels in the CYPF Act. Section 8 of the Sentencing 

Act 2002 sets out the principles behind sentencing in 

the adult courts. !is section states the Court:

s8(f)  must take into account any information 

provided to the Court concerning the 

e"ect of the o"ending on the victim

!e Youth Court also takes account of information 

provided to the Court, by the FGC, as to the e"ect of 

the crime on the victim.

Section 8 further states the Court:

s8(g)  must impose the least restrictive 

outcome that is appropriate in the 

circumstance  (emphasis added)
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Section 208(f)(ii) states that sanctions against young 

people ªshould ¼take the least restrictive form that is 

appropriate in the circumstances.

Section 8 stresses that the Court must take into account 

the o"ender's personal and family background in 

imposing a sentence with a ªpartly or wholly rehabilitative 

purposeº.64 !e Youth Court similarly considers a young 

person's circumstances and the level of family support 

behind that young person in considering the imposition 

of a sentence.

!e Court must take into account any outcomes of 

restorative justice processes that have occurred in 

relation to a case.65 !e Youth Court certainly takes into 

account positive outcomes from the ªrestorative justice-

likeº FGC process in making its decision.

In R v M T-J (2002) CRNZ 1051, Judge Harvey noted 

these similarities between the SA and the CYPF Act and 

also noted that in both pieces of legislation:

· Age is a mitigating factor.

· !ere is a recognition of the need to balance 

community protection and o"ender 

rehabilitation/reintegration.

· !ere is an emphasis on restorative justice 

(including o"ers of amends, rehabilitation and 

reintegration) and the removal of emphasis on 

punitive/retributive sentencing.

!ese similarities would suggest that the Sentencing 

Act 2002 has allowed the adult courts to move closer to 

the Youth Court in their approach. It could be argued 

that this is a change in principle that has not fully taken 

place in practice as yet.

(b) Youth Court Approaches in the 
Adult Courts

!e adult courts have started to adopt Youth Court 

approaches, particularly its restorative justice focus. 

!e genesis of this movement came in the early nineties 

when Judge Fred McElrea proposed the introduction of 

Community Group Restorative Conferences in the adult 

jurisdiction.66 Judge McElrea's interest in restorative 
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justice was ®rst sparked after his appointment to 

the Youth Court bench in 1990 when he experienced 

®rst-hand the di"erences between the way the Youth 

Court and the adult court operated.67 Judge McElrea's 

proposal resulted in the formation of several voluntary 

groups to provide restorative justice services to the 

Courts, and later restorative justice pilot schemes were 

trialled in four District Courts.68 More recently, the use 

of restorative justice in the criminal justice system has 

been given statutory recognition in the Sentencing Act 

2002, the Parole Act 2002 and the Victims' Rights Act 

2002. !is, it could be argued, is a further example of a 

process of cross-pollination of ideas between the adult 

and youth jurisdictions.

(i) Community-based Restorative 
Justice Providers

!ere are currently 19 community-based restorative 

justice providers in New Zealand funded by the Ministry 

of Justice's Crime Prevention Unit. !ese providers 

complete somewhere in the region of 1000 restorative 

justice conferences each year. !e conferences are 

generally run under the auspices of Police diversion, so 

that in the event that a plan is agreed to and carried out 

as a result of the restorative justice process, the charges 

are withdrawn.69

Project Turnaround is one example of a community-

based restorative justice provider. !is project has 

handled more than 750 cases since 1996 and two 

thirds of this number have involved victims, a high 

participation rate. Agreements have been reached 

at almost all conferences, and approximately 90% of 

o"enders complete all aspects of their plans within the 

agreed timeframe.70 Twelve months after the completion 

of the programme, 82% of o"enders had not re-o"ended, 

an enviable rate compared to other areas of the justice 

system.71
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(ii) Court-referred Restorative Justice 
Programmes in the Adult Courts

A court-referred restorative justice programme pilot 

began operation in Hamilton, Auckland, Dunedin and 

Waitakere in 2001.72 !is pilot was designed for o"ences 

of moderate seriousness and built on the youth justice 

system's Family Group Conferences and community-

based restorative justice programmes. An evaluation 

into the pilots published by the Ministry of Justice 

reports that they have resulted in small decreases in 

re-o"ending and demonstrated tangible bene®ts for 

victims.73
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(iii) Police Diversion Scheme

Diversion was ®rst introduced in 1988 after being piloted 

in Wellington in 1987.74 Like the Youth Court, the adult 

courts reserve diversion for remorseful ®rst o"enders 

who are allowed to escape formal criminal conviction. 

!e goal of diversion is to give ®rst o"enders a second 

chance but also to address victims' needs through, for 

example, receiving an apology and reparation from 

the o"ender. !e o"ender must admit guilt and accept 

responsibility for their actions and is required to o"er 

some form of recompense to the victim. !e system is 

fairly ¯exible as it has no statutory basis.

!e origins of diversion cannot be traced to the Youth 

Court as the revolutionary Act under which the Youth 

Court operates did not take e"ect until 1989. It is possible 

to say, however, that the Youth Court has indirectly 

encouraged the use of the adult diversion schemes 

because experience shows it has worked successfully in 

the Youth Court.
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(c) Time to Mainstream the ªNew 
Tricksº

!us, the adult courts have adopted a number of Youth 

Court innovations but it is nevertheless argued they 

could become a more integral part of the adult courts' 

response to crime.

(i) FGCs and Victim Involvement

Although successful and growing in acceptance, 

restorative justice processes remain peripheral to 

the adult criminal justice arena. Section 8(j) of the 

Sentencing Act 2002 requires that ªany outcomes of 

restorative justice processes that have occurred, or that 

the court is satis®ed are likely to occurº must be taken 

into account in sentencing.75 In contrast, restorative 

justice processes, evidenced in the Family Group 

Conference procedure, are the ªengine roomº of the 

Youth Court process. !ere are six di"erent types of 

FGC covering a number of situations including care 

and protection76 and the situation where Police intend 

to charge a young person,77 but in the majority of 

circumstances the holding of an FGC within prescribed 

time limits is mandatory. FGCs may take place both 

pre-charge, to determine whether a prosecution can be 

avoided, and also post-charge to determine how to deal 

with cases admitted or proved in the Youth Court.

Victims' concerns are provided for in the adult courts 

through the Victims' Rights Act 2002 (ªVRAº) and 

restorative justice conferences but the majority of victims 

of adult o"enders do not have the integral involvement 

in the criminal justice process allowed in the Youth 

Court. For example, Section 9 of the VRA provides for 

the facilitation of a meeting between the victim and the 

ªo"enderº if the parties agree, resources are available 

and the meeting is practicable and appropriate.

!is contrasts with the Youth Court's approach that 

encourages victims to become involved in the majority 

of cases. !e CYPF Act states that victims are entitled 

to attend FGCs78 and that a Youth Justice Co-ordinator 
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must make all reasonable endeavours to consult with a 

victim of an o"ence as to the date, time and place of the 

relevant FGC.79 Victims attending a FGC personally may 

take a reasonable number of support people80 and a FGC 

may recommend that a young person make reparation to 

a victim.81 In attending the FGC the victim may express 

their views and communicate to the young person how 

the crime has impacted on their life. !e victim can 

state their preferred outcome for the young person. If 

all parties at the FGC agree the recommendation of the 

FGC will be considered by the Youth Court, and usually 

the Court will allow the plan to be followed. In this way, 

the victim is part of the justice process and may even 

®nd healing for themselves.

!e FGC provides a forum where the victim is able to see 

the o"ender and become acquainted with the challenges 

that person is facing in their life. Often the result is that 

the victim recommends a more rehabilitative approach 

be taken towards the o"ender rather than a sentence 

of imprisonment. It may be that this mechanism has 

the e"ect of decreasing the number of sentences of 

imprisonment imposed in cases that have originated in 

the Youth Court.

!e Criminal Justice Act 1985, the forerunner to the 

Sentencing Act 2002, contained no mention of victims 

or their rights. However, over time it became clear that 

the central place victims are given in the youth justice 

process could be re¯ected in other legislation. Since that 

time, the Victims of O"ences Act 1987 (now repealed), 

the Victims' Rights Act 2002 and the provisions about 

victims in the Sentencing Act have come into force. 

To some unknown degree, these pieces of legislation 

owe their introduction to the CYPF Act and its then 

revolutionary approach to victims.

Although the CYPF Act does not expressly mention 

restorative justice, through the operation of the FGC 

it has developed as probably the most comprehensive 

example of a restorative justice approach anywhere in 

the world. Judge FWM McElrea has described the three 

key elements of the FGC process as:

ª(i) !e transfer of power from the State, principally 

the Courts' power, to the community.
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(ii) !e Family Group Conference as a mechanism 

for producing a negotiated, community 

response.

(iii) !e involvement of victims as key participants, 

making possible a healing process for both 

o"ender and victim.º 82

Arguably, it is the transfer of power from the State to the 

community that is still lacking in most examples of the 

adult court's response to crime.

(ii) Imprisonment

!e Youth Court can teach us that, at least for young 

people, and to the extent that it is valid to draw the 

same conclusions for adults, a decrease in levels of 

imprisonment does not lead to greater rates of o"ending. 

It appears that we can use imprisonment less, at least in 

less serious cases, with no detriment to crime ®gures.

(iii) Focus on Accountability 
and Needs

Two key objectives of the Youth Court are to hold 

young people accountable and deal with them ªin a 

way that acknowledges their needsº and gives them 

ªthe opportunity to develop in responsible, bene®cial, 

and socially acceptable waysº.83 In the Sentencing Act, 

rehabilitation and reintegration are one in a list of 

possible purposes of sentencing.84 !us, dealing with 

need is likely to be peripheral to the adult court process 

whereas the CYPF Act insists that in promoting the well-

being of young people and their families, the system 

must ªensureº that opportunity is given for the young 

person to develop.

Rehabilitation is not the only goal of sentencing 

but, nevertheless, if a crime is symptomatic of need, 

then a primarily punitive response is unhelpful and 

unproductive. !e Christchurch Youth Drug Court, 

for example, recognises that the o"ending of those 

appearing before it is symptomatic of drug addiction. 

!e Youth Drug Court seeks to address this underlying 

problem along with holding the young person 

accountable. It is argued that, where appropriate, a 

greater focus on dealing with need, if necessary using 

a therapeutic jurisprudence approach, is a useful lesson 

the Youth Court can ªteachº the adult courts.
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!e Youth Court operates a unique system which 

recognises the peculiar needs of children and young 

people. !is system focuses on diverting young people 

away from the criminal justice system wherever possible 

and using creative alternative action plans to make 

young people accountable without ªlabellingº them as 

criminals. Youth Court orders make heavy use of the 

various forms of supervision but levels of imprisonment 

are low. Despite this, rates of youth o"ending have not 

increased but have remained stable. At the heart of this 

system is the Family Group Conference which allows a 

type of restorative justice response to be made to youth 

o"ending.

!is system has been a source of ideas and energy for 

change in the adult courts and aspects of some Youth 

Court processes have been adopted by the adult courts. 

In both jurisdictions, diversion has become a useful tool 

to keep o"enders away from formal criminal processes 

and to keep Court costs down. !erapeutic responses - 

such as Youth Drug Court - have been highly successful. 

!e restorative justice conferences remain peripheral 

to the adult criminal justice system although, as 

demonstrated by the Youth Court, embracing these 

processes does not lead to an increase in o"ending rates. 

!us, it is argued that restorative justice conferences 

need not be a ªside showº to the adult court process and 

could become the ªmain actº.

Overall it can fairly be said that during the 16 years of 

its existence the Youth Court, a little Court accounting 

for a relatively small percentage of the District Court's 

work overall, has had an in¯uence far beyond its size. 

It introduced ªa new paradigmº85 which focussed on 

alternatives to the criminal justice system and to 

imprisonment and which allowed families, victims and 

the community to become involved in decision-making. 

!ose with ears to listen have already been in¯uenced 

by the Youth Court and its distinctively di"erent 

approaches ± and the adult courts have bene®ted.

Respectfully, it is suggested that there is even more the 

Youth Court could ªteachº the adult courts and that the 

revolution associated with the introduction of the CYPF 

Act in 1989 could be replicated in the adult courts.
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